IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: (BK No. 90-41135)

(Adv. No. 90-4025)
S.1. BOW.I NG & RECREATI ON
CENTER, | NC.,

Debt or,

i vil Nos. 91-4166-JLF
92-4180-JLF

S.|. BOAI NG & RECREATI ON
CENTER, | NC.,

Appel | ant,

KENNETH M BAYER as Gener al
Partner of The Bayer Conpany,
alimted partnership, and
THE BAYER COMPANY,

Appel | ees.

S. 1. BOALI NG & RECREATI ON i vil No. 91-4261-JLF

CENTER, | NC.,
Debt or / Appel | ee,

)
C
)
)
)
)
V. g
KENNETH M BAYER as General )
Partner of The Bayer Conpany,)
alimted partnership, and )
THE BAYER COMPANY, g

)

Appel | ant s.

VEMORANDUM AND ORDER

Before t he Court are three appeals fromthree separate orders
ent ered i n Bankruptcy Case No. 90-41135 by t he Bankruptcy Court inthe
Southern Di strict of Illinois. The orders were entered in a case or
proceedi ng referred to t he bankruptcy judge under 28 U.S.C. § 157
(1988). Thus, this Court has jurisdictionto hear the appeal s under 28
U.S.C. 88 158, 1334. The three appeals will be consolidated for



pur poses of this Menmorandum and Order.
. BACKGROUND

I n March of 1976, Kenneth M Bayer (Bayer) and S.I. Bowing &
Recreation Center, Inc. (S.1. Bow), enteredinto acontract for deed
covering real estatelocated off Illinois Route 13 near the WI I ianson
County Airport. The parcels included a paved parking | ot and the
bui | di ng whi ch currently houses a bowl i ng all ey and a night club. In
June of 1988, S.I. Bowl enteredinto a second contract for deedwith
Bayer as General Partner of The Bayer Conpany. The second contract
i ncl uded additional real estate adjoiningthereal estate containedin
the first contract.

I n Sept enber of 1988, S.I. Bow signed a prom ssory note (to
Bayer) for $40,000. 00, to be paidininstallnents of $1,296.00. Three
of theseinstallnments, totalling $3,888.00, were pai din Novenber of
1989, Decenber of 1989 and i n January of 1990, wi t hin one year of the
filing of the bankruptcy petition.

S. 1. Bow subsequently went into default in maki ng paynents under
t he second contract for deed. Arel ease and cancel | ati on agr eenent
bet ween t he parti es was execut ed on Sept enber 14, 1990, whi ch provi ded
that S.1. Bow transferredall of itsinterest inthe second contract
for deed back to Bayer. S.|I. Bow al so executed a quit-cl ai mdeed of
the real estate describedinthe second contract to The Bayer Conpany.
Both of these docunents were recorded in the WIlIlianmson County
Recorder's O fice.

Concurrent withthe Septenber 14, 1990, transaction, the parties

enteredinto al ease of a parcel of | and which was i ncluded withinthe
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real estate described inthe second contract for deed. The parcel
consi sted of avoll eyball court and i nprovenents placed there by S.I.
Bow (i.e., sand pits, deck, lighting systen) for use by its busi ness
patrons. The | ease agreenent provi ded for nonthly paynents of $250. 00,
begi nni ng on Sept enber 14, 1990. No paynents on thi s | ease have been
made by S. 1. Bow to date. Two weeks | ater, on Septenber 28, 1990,
S.1. Bow filed for relief under Chapter 11 of the Bankruptcy Code.

On February 20, 1991, Bayer filed a Petition for Possession of the
vol | eybal | court. The Bankruptcy Court granted Bayer's petition, in
part, and hel d t hat t he debtor never formal |y assuned or rej ected the
| ease wi t hin 60 days after the filing of bankruptcy, as required by 11
U S.C. §365(d). The Bankruptcy Court further found that the debtor
di d not assunme the | ease by its conduct. S.|I. Bow has appeal edthis
deci sion in Appeal No. 91-4166.

On February 27, 1991, S.I. Bowl filed an anended three count
conplaint to avoid the transfer of interest in real estate under
sections 547 and 548 of t he Bankruptcy Code (Counts Il andI11). Count
| sought to avoi dthe transfer of paynents to Bayer totalling $3, 888. 00
as a preference under section 547. Relief was denied on all three
counts. The Debt or has appeal ed only Count | of the Bankruptcy Court's
hol di ng that the paynment of $3,888.00 was not a preference under
section 547 (Appeal No. 92-4180).

On May 10, 1991, Bayer filed a notion for relief fromthe stay,
asserting that S.1. Bowm is indebted to it in the amunt of
$525, 000. 00, based on the default under the first contract for deed.

The Bankruptcy Court hel d a val uation hearing and determned that S.|.
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Bowl was i ndebted to Bayer i nthe anount of $589, 000. 00 on the first
contract for deed.! The Bankruptcy Court further heldthat the val ue
of the real property was $404, 800. 00, and was t o be det ermni ned as of
t he date of the filing of the bankruptcy petition; fromthis anount the
court deducted the costs of sale that would be incurred upon
i qui dation. The Bankruptcy Court al so hel d t hat t he hi ghest and best
use of the property was as a bow i ng and recreati on center. Bayer has
appeal ed fromal | findi ngs of fact and concl usi ons of | awi n Appeal No.
91-4261.
1. DI SCUSSI ON

These appeal s rai se i ssues of both fact and | aw. | n a bankruptcy
appeal , the bankruptcy court's findings of fact "shall not be set asi de
unl ess clearly erroneous, and due regard shall be given to the
opportunity of the bankruptcy court to judge the credibility of the

wi tnesses.” Bankruptcy Rule 8013. See also lnre Excalibur Auto.

Corp., 859 F. 2d 454, 458 (7th Cir. 1988); I nre Evanst on Mot or Corp.,
735 F. 2d 1029, 1031 (7th Cir. 1984). However, where questions of | aw
are concerned, thedistrict court will reviewthe bankruptcy court's

ruling de novo. Inre Sanderfoot, 899 F. 2d 598, 600 (7th Cir. 1990);

In re Evanston Motor Corp., 735 F.2d at 1031.

The Bankrupt cy Rul es provi de that oral argument shall be al | owed
in all cases
unl ess the district judge or the judges of the

bankr upt cy appel | at e panel unani nously det er m ne
aft er exam nation of the briefs and record, or

The correct amount, $523,146.06, was determ ned by a consent
order entered by the Bankruptcy Court on June 1, 1992.
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appendi x to the brief, that oral argunent i s not
needed. . ..

Oral argunent will not beallowedif (1) the
appeal is frivolous; (2) the dispositiveissues
or set of i ssues has been recently
authoritatively decided; or (3) the facts and
| egal argunents are adequately presentedinthe
briefs and record and the deci si onal process
woul d not be significantly aided by oral
argunent .

Bankruptcy Rul e 8012. The Court finds that the facts and | egal
argunments of this case are well presentedinthe parties' briefs and,
t hus, oral argunent is unnecessary.

A. Assunpti on/ Rej ection of Lease Under 8§ 365(d)(4)

At issueinthis appeal is whether the Bankruptcy Court erredin
hol di ng t hat section 365(d)(4)?requires the debtor tofile a fornmal
noti on wi thin the 60-day period foll ow ng bankruptcy i n order to assune
an unexpired | ease of non-residential real property. This concl usion

of lawwi || be revi ewed de novo. I|n re Sanderfoot, supra.?® For the

reasons stated below, the Court hereby AFFI RMS t he hol di ng of the
Bankruptcy Court.
Section 365(a) of the Bankruptcy Code gi ves the trustee (or debtor

i n possession) the authority assume or reject an executory contract (or

an unexpired | ease) onceit determ nes that a particular contract wll

’2ln its order of April 16, 1991, the Bankruptcy Court appears to
have erroneously listed 8 365(d)(2) as the basis for its concl usion.
However, at the hearing for the notion to reconsider, the court
clearly articulated that this dispute involved an executory | ease of
nonresidential real property under 8 365(d)(4). See Transcript of
Hearing on Mdtion to Reconsider, p. 14.

SThere is no dispute that S.I. Bowl failed to file a formal
notion to assune the | ease in question.
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benefit or burden t he bankruptcy estate. Section 365(d)(3) provides
that the trustee nust tinely performthe debtor's obligations under the
unexpired |l ease until that | ease is assuned or rejected. At issue here
i s the meani ng of section 365(d)(4), which regards the assunpti on or
rejection of an unexpired | ease of nonresidential real property. This
section provides:

(4) Notw thstandi ng paragraphs (1) and (2), in
a case under any chapter of thistitle, if the
trust ee does not assune or reject an unexpired
| ease of nonresidential real property under whi ch
t he debtor is the | esseew thin 60 days after the
date of the order for relief, or within such
additional time as the court, for cause, within
such 60-day period, fixes, then such |lease is
deened rejected, and the trustee shall
i mredi at el y surrender such nonresi dential real
property to the | essor.

11 U. S. C. 365(d)(4) (enphasi s added).* Bayer asserts that the only
actionwhichtriggers the assunption of theleaseisthe formal filing
of anotionto assune within 60 days of the filing of the bankruptcy
petition. The debtor, onthe other hand, argues t hat an assunpti on of
the | ease under this sectionnmay beinpliedbyits conduct. Al though
thereisasplit of authority onthis issue, the Court finds that under
the circunstances inthis case, the debtor isrequiredtofile anotion
wi thinthe 60-day periodinorder to assune al ease pursuant to section

365(d) (4).

4Section 365(d) (1) also provides for a 60-day period in a
chapter 7 case to assunme or reject an executory contract or unexpired
| ease of residential real property or personal property of the
debtor; section 365(d)(2) provides that in a chapter 11 (and 9, 12 or
13) case, the trustee nay assunme or reject an executory contract or
unexpired | ease of residential real property at any tinme prior to
confirmation of the plan.



Al t hough the case of Matter of Whitconb & Kell er Mortgage Co.

Inc., 715 F. 2d 375 (7th G r. 1983) was decided prior to the addition of
section 365(d)(4) tothe Bankruptcy Code, it illustrates the Seventh
Circuit'sunwillingnesstoinfer anintent to assune a contract from
t he conduct of the debtor under section 365. |nWwhitconb, the debtor
had entered into a contract for conputer servi ces and subsequently
filed bankruptcy. The court agreed that the debtor's utilization of
conput er services during the adm nistration of the estate did not
support afinding that it had assunmed the contract. |d. at 379-80.
The court held that only an express order of the judge (pursuant to a
formal notionto assunme) was sufficient toassunethe contract. The
court affirnmed the district court's decision not to engage in an
anal ysi s of the conduct of the debtor inorder toinfer anintentionto
assune. |d.

Under cases deal ing specifically with section 365(d)(4), and cases
dealingwiththe virtually identical section 365(d)(1), nost cases find
that the only acti on which clearly indicates assunption of aleaseis
thefilingof aformal notionw thinthe 60-day period. See, e.qg., In
re BDMCorp., 71 B.R 142, 143-44 (Bankr. N.D. IIl. 1987) (only net hod

t o assunme under 365(d)(4) is through formal notion); seealsolnre

Curry Printers, Inc., 135 B.R 564, 571 (Bankr. N.D. Ind. 1991) (only

way t o assune under 365(d) (1) is through formal notion); Inre Uy-Pac,

Inc., 128 B.R 763, 765 (Bankr. S.D. 111. 1991) (sane); Inre Del
Grosso, 115 B. R 136, 138-39 (Bankr. N D. 111. 1990) (sane); but see ln
re Casual Male Corp., 120 B. R 256, 260-61 (Bankr. D. Mass. 1990)

(section 365(d)(4) requires tinely, unequivocal statenents tothe
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| essor regarding debtor's intent to assune); Inre Lane, 96 B. R 164,
166 (Bankr. CD. Il1. 1988) (assunption under section 365(a) requires

cl ear, unequi vocal conduct); cf. Inre Bon Ton Restaurant & Pastry

Shop, Inc., 52 B.R 850, 853-54 (Bankr. N.D. Ill. 1985) (no tine

constraints exist for entry of court approval ; but trustee nust act

wi t hi n t he 60-day peri od, and where trustee had filed notionwthinthe

60 days, | ease i s not deened rej ected under 8§ 365(d)(4)).° This Court

i kewi se finds that under the circumstances of this case, wherethe

debt or has not fil ed any @of formal notionto assune theleasewthin

t he 60- day peri od, nor had debt or requested any extension of thistine

period, the lease is deened rejected pursuant to section 365(d)(4).°8
Even in cases which al l owt he assunption of alease to be nade by

t he conduct of the debtor, that conduct nust be made wit hi n t he 60- day

peri od and must be unequi vocal. Seelnre lLane, 96 B. R at 166; see

also In re Casual Male, 120 B.R at 260-61. In this case, the

Bankruptcy Court made a fi ndi ng of fact ontheissue of whether S.I.
Bow , throughits conduct, assunmed the | ease. The court stated: "The
debt or never formal |y assuned nor rejected the | ease wi th Bayer within
t he 60-day period after the order for relief.... Neither didthe debtor

assunme the | ease by its actions.” (Record on Appeal, Ex. E, April 16,

The Court notes that the Bankruptcy Rul es 6006 and 9014 al so
support the finding that the filing of a formal nmotion is required.
Rul e 6006 provides that a proceeding to assune or reject is governed
by Rule 9014, and it in turn provides that relief shall be requested
by nmotion. See Bankruptcy Rule 6006 and 9014.

The Court al so notes that the debtor in this case has not
perfornmed its obligations under this |ease, (i.e., nonthly paynents),
as required under 8 365(d)(3).



1991 Order, p. 3). The Bankruptcy Court al so heard evi dence regardi ng
this conduct at the hearing on the notion to reconsider.

Counsel for both sides submtted affidavits prior tothe notionto
reconsi der averring that certain di scussions took place withinthe 60-
day period followingthe filing of the petition on Septenber 28, 1990. 7
The affidavit of Bayer's counsel denies that the two conversations
during this 60-day periodinvolved the | ease for the vol |l eybal | court.
(Record on Appeal, ExX N, 5 and 16.) Nothinginthe affidavit submtted
by counsel for S.1. Bowl, nor in the hearing on the notion to
reconsi der, indicates the debtor's conduct regardingitsintent to
assume the | ease occurred during the 60-day period. (See Record on
Appeal , Ex 1, 15, 16 and §7; Transcript of Hearing on Mdtion to
Reconsi der, p. 8-10.) The Court concl udes that this factual finding
al t hough not necessary to t he Bankruptcy Court's decisioninthis case,
was not cl early erroneous. Thus, the decision of the Bankruptcy Court
is hereby AFFI RVED.

B. Val uati on of Property

There are four i ssues before the Court on this appeal : (1) whet her
t he Bankruptcy Court's factual findingthat the val ue of the property
was $404, 800, was cl early erroneous; (2) whet her t he Bankruptcy Court's
findi ng that the best and hi ghest use of the property was as a bow i ng
all ey and recreation center was cl early erroneous; (3) whether thetinme

tovaluethe propertyisas of thetinethe petitionisfiled; and (4)

The Court enphasizes that the conduct indicating an intent to
assume nust occur during the 60-day period. Any conduct or
statenents made before bankruptcy are not tinely made under 8§
365(d) (4).



whet her deduction of the costs of sale fromthe val ue was proper.
1. Val uation of Property
The Bankruptcy Court's findingthat the val ue of the property was
$404, 800. 00 i s one of fact and will not be set aside unless clearly

erroneous. Seelnre Excalibur Auto. Corp., supra; see also Matter of

Vitreous Steel Prod. Co., 911 F.2d 1223, 1232 (7th Cir. 1990).

Mor eover, this finding was based prinarily uponthe Bankruptcy Court's
determ nation regarding the testinony of the two expert w tnesses at
the valuation hearing. Innmatters of credibility, the Bankruptcy Court
is to be given due regard in accordance with Bankruptcy Rule 8013.

The val uati on heari ng was conduct ed pursuant to Section 506,
Determ nati on of Secured Status, which provides in pertinent part:

(a) An allowed claimof a creditor ... is a
secured cl ai mto t he extent of the val ue of such
creditor'sinterest inthe estate'sinterest in
such property.... Such val ue shall be det erm ned
inlight of the purpose of the val uati on and of
t he proposed di sposition or use of such property,
and in conjunction with any hearing on such
di sposition or use or on a plan affecting such
creditor's interest.
11 U.S.C. § 506(a).

The expert witness for the debtor was a M. Sandy Hansel
("Hansel | "), a broker and apprai ser of bowing centers for 15 years.
Val uation Hearing Transcript ("Hearing"), p. 12. Heis alsoalicensed
real estate broker inlllinois. Hearing, p. 13. Althoughlicensedin
I11inois, Hansel | di d not have ext ensi ve experi ence in val ui ng real
estate in Southern Illinois.

In arriving at a valuation figure of $404,800.00, Hansell

consi dered: a questionnaire filledout by the owner of S.1. Bow which
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descri bed t he bui | di ng and equi pnent; financi al statenents; pictures of
the facility; an apprai sal done by Areri can Apprai sal Associ ates; his
own study of the market for bowling centersinthe area ( i.e., howmany
| anes coul d be adequat el y supported by t he area' s denographics); a
conmparison of S.1. Bow to the other bowingalleysinthe area; and,
hi s physi cal i nspection of the actual site. Hearing, p. 16-22. The
mai n f ocus by Hansel | was on t he i ncone approach to val uati on of S.I.
Bow . See Hearing, p. 48-49. Hansell alsotestified based on use of
a conpar abl e sal es approach, and he di scussed t he costs t hat woul d be
incurredif the bow i ng center was converted to anot her commer ci al use.
See Hearing, p. 31-34 (fl oors woul d have t o be redone because t hey
cannot bear the wei ght required for any ot her comrerci al uses, and
because fl oor is currently threelevels; the parking | ot would have to
be resurfaced; partitions would have to be renoved; and air
condi ti oni ng woul d have to be install ed. Hansell then incorporated
t hese conversion costs in arriving at the $404,800.00 figure."?®

The expert for the creditor was a M. Ronal d W Reeder ("Reeder").
Reeder was a real estate appraiser for 16 years in the Southern
Il1linois area. Hearing, p. 52-54. Reeder, using the market anal ysi s
appr oach consi sting of conparing the instant property to conparable

sales in the vicinity, appraised the property at approxinmately

8 n order to arrive at the figure, Hansell testified that the
bow i ng and recreation center had a val ue of $880, 000. 00, that 50%
woul d be allocated to the real estate, and an 8% sal es comm ssion
woul d be deducted. See Hearing, P. 25, 27, 35-37.
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$534,000. 00 at thetine of thefiling of the petition.® Hearing, p. 68.
Upon cross-exam nation, it appears that some doubt rmay have been cast
regar di ng how conpar abl e sone of the salesreally weretothe S. 1. Bow
property. See Hearing, p. 75-84. Reeder alsodidnot includeinhis
appr ai sal any deduction for costs that woul d | i kel y have been necessary
to convert the buildingto any other coormerci al use. Hearing, p. 95-
96. Nor di d Reeder express any opi ni on regardi ng the val ue of S. 1.
Bow if it were to continue as a bowing center. Hearing, p. 99.
I n the Bankruptcy Court, Judge Fines credited the testinony of
Hansel | versus t hat of Reeder by essentially adopting t he val uati on of
$404, 800. 00 based on Hansel | ' s i ncone approach. See Record on Appeal ,
Ex. 121, October 10, 1991, Order, p. 2, Y7; see alsolnre Pull mn

Gonstr. Indus., Inc., 107 B.R 909, 938 (Bankr. N D. 111. 1989) ("goi ng

concern" valuation is proper for establishing anount of secured
creditor'sclaim. Thisfindingisfully supportedintherecord. It
isinthe debtor's plan to retain the bowing center as a bow i ng
center. Hearing, p. 106. Thus, the testi nony of Hansell coul d be
considered as relevant, if not nore relevant than Reeder's in
determ ni ng t he val ue of the property under secti on 506. See 11 U. S. C.
8§ 506(a) ("[s]uch val ue shall be determ ned inlight of the purpose of
the valuation and of the proposed disposition or use of such
property..."). The Court does not consider this factual finding
clearly erroneous.

2. Best and Hi ghest Use

As of the date of the hearing, Reeder woul d appraise the
property at $690,000. Hearing, p. 73.
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The Bankruptcy Court's findingthat the best and hi ghest use of
t he property was as a bow i ng and recreati on center is al so one of fact
and will not be set aside unless clearly erroneous. See In re

Excal i bur Auto. Corp., supra. This finding was al so based upon t he

Bankruptcy Court's determ nation regardi ng the testinony of the two
expert wi tnesses at the valuation hearing. See Record on Appeal , Ex.
121, Oct ober 10, 1991, Order, p. 1-2, 1 5. As previously noted, the
Bankruptcy Court isto be givendueregardinjudgingthecredibility
of the witnesses. Bankruptcy Rule 8013.

Inavaluation hearing, acreditor has the burdento prove t hat
t he property i s nore val uabl e for a purpose other thanits current use,
and t hat such alternative useis not nerely specul ative. Seelnre
Elirich, 109 B.R 390, 392 (Bankr. D.S.D. 1989). The debtor's expert,
Hansel |, testifiedthat abuildingof thistypeisprimarily asingle
purpose facility. Hearing, p. 31. Hefurther testifiedregardingthe
difficulty encounteredin attenptingto obtain financingfor abow ing
center. Hearing, p. 25-26. He also discussed the significant
renovati on expenses that woul d be i ncurred to convert this buildingto
anot her comrerci al use. Hearing, p. 30-35. Based onthis testinony,
t he Bankruptcy Court found that the highest and best use of the
property was as a bow ing center.

I n contrast, Reeder testifiedthat the best and hi ghest use of
the facility was as a warehouse. Hearing, p. 84-87. He did not appear
to consi der conversi on costs as any part of his anal ysi s, nor did he
render any opinionregardingthe facility's current val ue as a bowl i ng

center. Hearing, p. 87, 95, 96; Hearing, p. 99. Histestinony could
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reasonably be viewed as too specul ative.

Based on t he testi nony of the two experts, the Bankruptcy Court
was not clearly erroneous in findingthat Bayer did not neet its burden
in showi ng that the best and hi ghest use of this property was as
sonet hi ng ot her than a bow i ng and recreation center. See Inre

Ehrich, supra.

3. Time to Value the Property

The Bankruptcy Court rul ed that the appropriatetine at whichto
value the property is the date of the filing of the bankruptcy
petition. Record on Appeal, Ex. 121, Cctober 10, 1991, Order, p. 2,
6. This issue, unlike the previous two, involves a question of | aw,

and thus, will be reviewedde novo. Inre Sanderfoot, 899 F. 2d 598,

600 (7th Cir. 1990); In re Evanston Mdtor Corp., 735 F.2d at 1031.

The Court notes that thereisadefinitesplit of authority onthe
issue. One line of cases holds that the date of the filing of the
bankruptcy petitionisthe key date sincethisis whenthe estateis

created, and when the creditors' rights becone fixed. Seelnre O Gara

Coal Go., 12 F.2d 426, 429-30 (7th Cir.), cert. denied, 271 U. S. 683
(1926); United States v. Zlogar, 126 B.R 53, 57-58 (Bankr. N.D. I11.

1991); Inre Beard, 108 B.R 322, 323-27 (Bankr. N.D. Ala. 1989);

Matt er of Dente/Pender, 60 B. R 164, 165 (Bankr. M D. Fla. 1986); Inre

Ladycliff College, 56 B.R 765, 768 (S.D.N. Y. 1985); Inre Adans, 2

B.R 313, 314 (Bankr. M D. Fla. 1980). The other line of authority
hol ds t hat the col | ateral shoul d be val ued at or near thetine of the

confirmation of the plan. Seelnre Ahlers, 794 F. 2d 388, 398-99 (8th

Cir. 1986), rev'd on ot her grounds, 485 U. S. 197 (1988); Matter of
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Seip, 116 B.R 709, 711-12 (Bankr. D. Neb. 1990). 1%

The Court hol ds that the better ruleis to val uethe coll ateral
at thetine of thefiling of the bankruptcy petition. First, thisis
arguably theruleinthiscircuit. Seelnre O Gara Coal Co., 12 F. 2d

4261 429-30 (7th G r. 1926) (under conparabl e secti on of ol d Bankr upt cy
Act, value of secured claimdeterm ned as of date of petition).
Second, when the collateral is of atype which nornally depreciates in
value (i.e., acar), thecreditor should beentitledto protection as

of thetime of thefiling of the petition. Seelnre Beard, 108 B. R

326- 27 (the value of creditor'slienat thetimeof filingis what is
constitutionally protected froman i nproper "taking” under the Fifth
Amendnent of the Constitution). However, whenthe collateral is of a
type whose value may either stay the same or appreciate, this
appreci ation shouldinuretothe benefit of the debtor under the fresh-

start principles of the Bankruptcy Code. &'. U S. v. Zlogar, 126 B. R

53, 57-58 (Bankr. N.D. 111. 1991) (under section 506(a) and (d) ina
Chapter 7 case, real property shoul d be val ued as of petition date and
any postpetition appreciation should inureto benefit of debtor).
Third, thereis some nerit tothe argunent that because Ahl ers has been
reversed (al beit on other grounds), it andthe cases followingit are
sinply | ess persuasi ve as precedent on the i ssue. For the reasons
stated, the Court holds that the appropriate tine to value the
col | ateral under section 506(a) is as of thetine of thefilingof the

petition.

1The best discussions regarding each line of authority are
found in In re Beard and Matter of Seip, supra.
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4. Deduction of Sale Costs

The Bankruptcy Court, inarrivingat afigure of $404, 800. 00 for
t he val ue of the coll ateral, deducted the costs associated with a
hypot heti cal sale of the property. See Hearing, p. 27; Record on
Appeal , Ex. 121, October 10, 1991, Order, p. 2, 77.% This issue al so

i nvol ves a question of law, and will be reviewed de novo. Inre

Sander foot, 899 F. 2d 598, 600 (7th Cir. 1990); Inre Evanston Mt or

Corp., 735 F.2d at 1031.

The Court cannot discern aclear majority rul e regardi ng whet her
t he costs of a hypot heti cal sal e shoul d be deducted fromt he val uati on
figure under section 506. Rather, a case-by-case approach has been
taken on this issue. Under what sone cases refer toasthenmgjority
rul e, the hypot hetical costs of sal e are deduct ed regardl ess of whet her

t he debtor planstoretainthecollateral. Seelnre Ehrich, 109 B.R

390, 391-92 (Bankr. D.S.D. 1989). The focus hereis solely onthe
creditor's interest and this interest is defined as what woul d be
recei ved upon a sale of the property. I1d. at 391. Cf. In re

Schaunberg Hotel Oaner Ltd., Partnership, 97 B.R 943, 948-49 (Bankr.

N.D. 111. 1989) (present apprai sed val ue of property assunes a sal e
t hrough normal marketing efforts and the costs associ ated with the
sal e; here, the debtor's plan contenplated a sale of the collateral).

The Court, however, holds that the better ruleis to not deduct

Hansel |l testified that the value of the property was
$880, 000. 00, that 50% woul d be allocated to the real estate
($440, 000.00), and a typical comm ssion charge woul d be 8% (8% of
$440, 000. 00 i s $35,200.00, and this ampunt was deducted to arrive at
t he val ue of $404,800.00). See Hearing, p. 25, 27, 35 and 36.
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hypot heti cal sale costs fromthe val ue of the coll ateral when the
debtor planstoretainthe property. Mny cases support this viewas
a proper interpretation of section 506" s | anguage that t he val uati on
shoul d be done with an eye toward t he proposed di sposition of the

property. See 11 U.S.C. §506(a); Inre Spacek, 112 B.R 162, 163-64

(WD. Tex. 1990) (where chapter 11 pl an proposes retention of property,

no deduction of |iquidation costs is necessary); I nre Pullmn Constr

| ndus., Inc., 107 B.R 909, 938 (Bankr. N.D. I'll. 1989) (Chapter 11

val uati on shoul d not incorporate aforced-sale or |iquidationvalue

when debt or proposes toretain property); I nre Bal bus, 104 B. R 767,

768-69 (Bankr. E.D. Va. 1989) (in chapter 13 case, section 506(a)
val uati on shoul d be done wi t hout i nposi ng costs of hypot heti cal sale
where sale is not in debtor's plan), af'd, 933 F. 2d 246 (4th Cir.
1990); cf. Inre Beacon Hill Apartnments, Ltd., 118 B. R 148, 150-52

(Bankr. N.D. Ga. 1990) (deduction of sal e cost not required where cost
wer e never incurred and where t he parti es had agreed t hat debt or woul d
pay them.

Ther e has al so been arecent United States Suprene Court case t hat

supports this interpretation. See United States Savings Ass'n v.

Ti mbers of | nwood Forest Associates, Ltd., 484 U. S. 365 (1988). At

issue in Tinbers was the nmeaning of the creditor's "interest in
property" under section 362(d) (1) of the Bankruptcy Code. 1d. at 368.
The Court anal yzed sim | ar | anguage i n secti on 506(a) regardingthe
creditor'sinterest inproperty, and determ ned that i nthe context of
506(a), the creditor's secured interest is viewed "w thout taking

account of his right toimmedi ate possessi on of the coll ateral upon

17



default... The phrase 'val ue of such creditor'sinterest' in 8 506(a)
means 'the value of the collateral.'" 1d. at 372.'2 Although the
preci se i ssue regardi ng deducti on of costs was not before the Court, it
isstill useful as aguidetointerpreting section 506(a). As the

court notedinlnre Bal bus, this |anguage fromTi nbers hel psto avoid

a strainedinterpretation of 506(a) which woul dignore the actual and

i ntended use of the property. Inre Bal bus, 104 B.R at 769. Thus,

t he Court concl udes that hypot heti cal di sposition costs shoul d not be
deduct ed fromt he val ue of the col |l ateral when the debtor's planisto
retain the property.

The amount of costs inmproperly deducted in this case was
$35, 200. 00. Adding this figure back tothe val uation of the property
(%404, 800. 00) i ncreases t he val uati on anmount to $440, 000. 00. The Court
her eby REMANDS t hi s case back to t he Bankruptcy Court for the sole
pur pose of entering the correct valuation amount of $440, 000. 00.

C. Pref erence Paynents Under 8§ 547(b)?13

As mentioned briefly above, the debtor is appeal i ng t he Bankr upt cy
Court's denial of relief on Count | of its conplaint. Count | sought

to avoi d the transfer of paynments on a prom ssory note fromt he debt or

12The Supreme Court held that under 8§ 362(d) (1), when an
under secured creditor invokes a relief fromthe stay on the ground of
i nadequate protection, the creditor's interest in property does not
include a right to i nmediate foreclosure. Thus, the creditor was not
entitled to interest on the collateral due to the delay caused by
automatic stay in foreclosing on the collateral. Tinbers, 484 U S.
at 382.

13Bayer, in response to the Court's request to respond to
Appellant's Brief, waived its right to do so (Docunent #11).
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to Bayer total ling $3, 888. 00, as a preference under section 547. The
Bankruptcy Court held that the paynent of $3,888.00 was not a
pr ef erence under section 547 because t he debtor had fail ed to prove, by
a preponder ance of the evidence, that Bayer recei ved nore t han he woul d
have recei ved under a chapter 7 |iquidation. See Record on Appeal, Ex.

7, July 2, 1992 Order, p. 5-6, Findingof Fact 123, Concl usi on of Law
8§ B 1
1. For t he reasons st at ed bel ow, t he Court REVERSES t he deci si on by
t he Bankruptcy Court.

Atrustee may avoid a transfer of aninterest of the debtor under
section 547, if the follow ng el enents are shown. [f thetransfer is:

(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owed by téhtor
before such transfer was nmade;

(3) nmade while the debtor was insolvent;

(4) made- -
(A) on or within 90 days before the date of the filing
of the petition; or
(B) between ninety days and one year before t he date of
the filing of the petition if suchcreditor at the tine
of such transfer was an insider; and

(5) that enables such creditor to receive nore than such

creditor would receive if--
(A) the case were a case under chapter 7 of this title;
(B) the transfer had not been nmde; and
(C) such creditor received paynent of such debt to the

extent provided by the provisions of this title.
11 U.S.C. 8547(b)(1)-(5). Theonly elenent at i ssueinthis appeal is
what a trustee nust show, by a preponderance of the evi dence, under

section 547(b)(5). %

14The $3880 consists of three paynents of $1296 each made on
1/18/90, 12/28/89 and 11/14/89 (Record on Appeal, Ex. 7, p. 2-3, 998).

The Court notes that there was no dispute regardi ng sone of
the 8 547(b) elements and others were stipulated to by the parties.
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The Bankruptcy Court nmade both a findi ng of fact and a concl usi on
of lawthat S.1.Bow failedtointroduce evidence on which the Court
coul d det er m ne whet her Bayer woul d have recei ved nore under a Chapter
7 l'iquidation. Record on Appeal, supra, Ex. 7, p. 5-6. The Court
di sagrees with both findings.

The m ni mal show ng a trustee nust make i s that an unsecured
creditor® will receive | ess than 100% upon distribution. This
determ nationis nade at the tinme the bankruptcy petitionis filed by
conparing the debtor's total i ndebtedness versusitsliabilities. In
this case, the Bankruptcy Court had beforeit all theinformationit
needed to reach t he correct conclusion. Onthe date of filing, S.I
Bow had total liabilities of $1,416, 503. 41 and assets of $648, 633. 00.
Record on Appeal , Findi ng of Fact, 918. An unsecured claimis paid
after secured clainms inabankruptcy distribution. Thereis no way
t hat an unsecured claimw || receive 100 cents on the doll ar upon
distributioninthis case. The recei pt by Bayer of the three paynents
totalling $3880.00 i n the year prior to bankruptcy gave hi mnore on
t hi s unsecured cl ai mt han he woul d recei ve upon di stri butiononthe
estate. These paynents necessarily depl eted the anount avail abl e for
t he paynent of ot her unsecured cl ains. As such, they were preferences

under section 547(b). The cases arein accordw ththe Court's ruling.

See, e.qg., Transcript of Trial on Preference Conplaint, p. 115
(debtor's insolvency) and p. 185 (insider status).

®For the purposes of this claim Bayer is an unsecured creditor
because, while the prom ssory note was personal ly guaranteed by
several people connected with S.1.Bow, no specific collateral was
pl edged, so it is not a secured claimwi thin the provisions of the
Code. See 11 U. S.C. § 506(a).

20



Seelnredolly "M, Inc., 122 B.R 897, 904 (Bankr. D.N.J. 1991); In

re Kel -Wood Ti nber Prod. Co., 122 B. R 498, 501-02 (Bankr. E. D. Va.
1990); seealsolnre Mlean Indus., Inc., 132 B.R 2471 262-63 ( Bankr.

S.D.N. Y. 1991); Inre lnvestnent Bankers, Inc., 136 B.R 1008, 1020 (D.

Col 0. 1989); 4 Col li er on Bankruptcy, 1 547.08, p. 547-41to 547-43, n.
4, 7 (15th ed. 1992). Whether viewed as a finding of fact or a
concl usi on of | aw, the Bankruptcy Court erred by not findingthat Bayer
recei ved nore t han he woul d have upon a Chapter 7 |iquidation dueto
his recei pt of the $3880. 00.

The Court her eby REVERSES t he Bankruptcy Court's ruling on Count
|, and REMANDS with directiontothe court to order Bayer toreturnto
the trustee $3,888.00, plus interest, as of the date of the filing of
t he bankruptcy petition.

[11. CONCLUSI ON

The Court her eby AFFI RVS t he Bankruptcy Court (in BKNo. 90-41135;
Adversary No. 90-4025) i n Appeal No. 91-4166-JLF. In Appeal No. 91-
4261-JLF, the Court AFFIRMSin part and REVERSES i n part; the Court
REMANDS t he case back t o t he Bankruptcy Court for the sol e purpose of
entering the correct val uati on amount of $440, 000. 00. I n Appeal No. 92-
4180- JLF, the Court hereby REVERSES t he Bankruptcy Court's ruling on
Count |, and REMANDS wi th directionto the court to order Bayer to
returntothetrustee $3,888.00 plus interest as of the date of the
filing of the bankruptcy petition.

I T 1S SO ORDERED.

DATED:. 3/1/93
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/s/ Janes L. Foreman
SENI OR DI STRI CT JUDGE
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